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THE ADMINISTRATIVE LAW OF THE UNITED 

STATES. 1 

THE publication of a book upon the administrative law of the 
United States, particularly when that book appears under the 
title Administrative Law, is a sufficiently noteworthy event to justify, 
if not to demand, extended comment. Such comment is particularly 
necessary when the book comes from the pen of a member of the Har- 
vard Faculty of Law, which has not heretofore shown an active interest 
in the study of public law except in so far as that law has been studied 
in close connection with the protection of private rights. The appear- 
ance under such auspices of a thoroughly legal book on the subject of 
administrative law is evidence of the fact that there is an administra- 
tive law in the United States which is sufficiently important to demand 
treatment from those who are responsible for the instruction of students 
who intend to become practising lawyers. 

Mr. Wyman's book arouses in the mind of the reader mingled 
feelings of admiration, gratitude and regret: admiration for the way 
in which most of the work has been done and gratitude for the vast 
mass of information which has been made accessible to the students of 
the distinctly legal side of administration; regret that the author should 
have so narrow a conception of his subject and that a certain lack of 
political insight or an ignorance of fundamental principles of politi- 
cal science should have befogged his mind in treating subjects which, 
to be treated successfully, must be set forth with clearness. 

The book seems to be based upon the theory that there can be no 
administrative law where there is not a thoroughly centralized admin- 
istration — a hierarchy of superior and inferior officials in which the 
superior officials have the right to direct and supervise the actions of 
those inferior to them. Administrative law is defined as consisting 
" of those rules which govern the executive department in the admin- 
istration of the law." It will be noticed that this definition does not 
include the law governing all the officers who are to execute the law, 
but only the law governing the executive department. This use of the 
words "executive department" is obviously deliberate; for the whole 

1 The Principles of the Administrative Law governing the relations of Public 
Officers. By Bruce Wyman, of the Faculty of Law in Harvard University. St. 
Paul, Minnesota Keefe-Davidson Co., 1903. — x, 641 pp. 
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treatment of the subject seems to be based on the theory of the sep- 
aration of powers — a theory which indeed has an important influence 
on the position of the different departments of government, but which 
does not affect the position of any administrative officer except the 
chief executive. Thus, in the chapter on The Position of the Adminis- 
tration, it is said: 

No action of the administration as an administration is subject to the 
inquiry of the law; since the administration in the execution of its func- 
tions is conceived as the representative of the state with the immunities 
of the state itself [p. 24]. . . . That the state is not responsible, as an 
elementary principle has many applications in the practical administra- 
tion of the law. . . . The consequence most noteworthy of all in this 
for administrative law must be apparent to any observer of these condi- 
tions. The administration has a free hand to work out its own devices; 
but the administrative officer has no freedom of action, except action 
within the law. Since the administration is irresponsible the officer must 
be responsible [p. 31]. 

The position taken by our author is of course an advance upon that 
taken by Mr. Dicey, who says, in his Law of the Constitution, that the 
scheme of so-called administrative law is opposed to all English ideas. 
In fact, Mr. Wyman repudiates, and properly repudiates, the Dicey 
doctrine when he says: 

Political science is a universal science. However diverse in its mani- 
festations, governmental power is the same in last analysis. Accordingly 
there' is no power exercised in any government which is not to be found 
in some form or other in every government. In every government there 
must be a department charged with the enforcement of the law. In the 
law of every state, therefore, there must be a body of rules in relation to 
the action of that department. In that sense, at least, there must be an 
administrative law in the law of every state [p. 3]. 

For the rather grudging recognition of administrative law thus made, 
all students of the subject ought, of course, to be thankful; but no one 
who believes that the boundaries of administrative law are as wide as 
is the function of executing the law can refrain from protesting against 
the view that administrative law deals merely with what is known 
under our system as the executive department; and no one who has 
this belief can refrain from stating his objections to the narrower view. 
To begin with, if we are to adopt our author's conception of ad- 
ministrative law, we must admit that administrative law is either non- 
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existent in our state systems of public law, or that it governs merely 
the relations of the executive department which, on account of the gen- 
eral character of the state administrative system, are comparatively 
unimportant. For, as Mr. Wyman shows in an admirable comparison 
of the federal and state systems, while we have a highly centralized 
administrative system in the federal government, we have a very de- 
centralized administrative system in the states. Does the fact that 
the administrative system of the states is decentralized make it un- 
necessary that the state governments shall exercise some of the powers 
which the federal government exercises? If the state governments 
must in the nature of things exercise those powers, does the fact that 
the system of administration is decentralized deprive the rules of law 
governing the exercise of those powers of their character as rules of 
administrative law ? 

Further, the insistence upon the irresponsibility of the administra- 
tion, which is derived from our theory of the separation of powers and 
which, under other systems of public law, is not by any means one 
of its necessary attributes, tends to produce serious error when we 
come to consider the position of the administration in a decentralized 
administrative system. Thus, for example, it is the universal rule of 
our state law that certain of the authorities provided for the.execution 
of the law and for the discharge of what are called administrative func- 
tions are incorporated; and this is done for the purpose of depriving 
the administration, in so far as its organs are incorporated, of its at- 
tribute of irresponsibility. Counties, towns, cities and school districts 
are all made corporations, liable to suits based on contract and some- 
times to suits based on the tortious acts of corporate officers. Neither 
the legislatures nor the courts permit the principle of the separation of 
powers to be made use of to accord to a host of state administrative 
authorities a position of legal irresponsibility. Indeed it has been held 
quite commonly that the principle of the separation of powers does not 
govern the relations of the local administrative authorities in the states. 

Mr. Wyman's narrow conception of administrative law vitiates also 
some of his conclusions on the position of administrative authorities, 
using the words in what would seem to be their proper sense. Thus 
he regards as bad law a decision of the Supreme Court of the United 
States in the case of United States vs. Duell, 172 U.S. 576. In this 
the court held constitutional a statute giving an appeal on the merits 
from a decision of the commissioner of patents to the court of appeals 
of the District of Columbia, instead of to the secretary of the interior. 
Our author says : 
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It may well be asked with respect: How can there be a more flagrant 
example of the subordination of one of the great departments to another 
than is seen in this case, where a judicial court is put over an adminis- 
trative office, where the action of an executive body is subjected to the 
revision of a judicial body; for what else can this process of appeal amount 
to ? If this be allowed in this case it is difficult to see why it must not be 
permitted in every case. And the end of a series of statutes might be to 
make the chief justice and the associate justices of the United States 
pass upon the propriety of every action of the president and cabinet of 
the United States — a reductio ad absurdum [p. 84]. 

Such reasoning as this is based upon a conception of the position of 
the administration which would seem to be quite foreign to our ad- 
ministrative history and custom. Originally, before the federal ad- 
ministration had become so centralized as now, one of the common 
means of determining customs cases, for example, was by suit against 
the collector of the customs, upon which mixed questions of law and 
fact, decided in the first instance by the collector, were submitted to 
the courts acting with a jury.. Again, the administrative law of the 
states has been in the past, and is now, full of instances where questions 
of this character, when decided by administrative officers, are subject 
to judicial review. Take, for example, the jurisdiction of the courts 
over the subject of nuisances. The courts have the right in some in- 
stances, in both direct and collateral actions, to review the determina- 
tions of administrative officers that certain concrete conditions consti- 
tute a nuisance. In the state of New York, as well as in other states, 
provision is made by statute that the determination of tax assessors as 
to the value of property assessed by them shall be subject to judicial 
review; and in the state of New York a general provision of the code 
of civil procedure gives to the courts the power, on writ of certiorari, to 
quash the determinations of administrative officers not merely because 
they are contrary to law, but also because they are opposed to the pre- 
ponderance of evidence. 

In a word, the conception of the irresponsibility of the administra- 
tion is really foreign to our law except as regards the executive head of 
the government, i.e., in the case of the federal government, the presi- 
dent, and in the case of the state government, the governor. Acts of 
the lower authorities have in various ways, sometimes as the result of 
positive statute, sometimes as the result of judicial decision, been made 
subject to the revisory power of the courts. The fear that the recog- 
nition of the power of Congress to subject to the control of the courts 
decisions of inferior administrative officers will result in giving to the 
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courts the power to pass on the propriety of every action of the presi- 
dent and his cabinet is a reductio ad absurdum, but not in the sense in 
which Mr. Wyman uses these words. 

But while one cannot help regretting that Mr. Wyman has so narrow 
a conception of the extent of administrative law, one cannot but be 
grateful to him for the thoroughness with which he has done the work 
he set out to do. Nowhere is there to be found so exhaustive a collec- 
tion of the decisions of the courts, attorneys-general and heads of the 
various departments with regard to the powers and duties of the ad- 
ministrative officers of the federal government. Furthermore, much 
more has been done than merely to collect the cases. There is not 
only, at the end of each section, a long list of cases bearing upon the 
subject under discussion, but, where a case is regarded as important, 
the text sets forth at length the facts and a large part of the opinion. 
The book is therefore to some extent available for the same purposes 
as a collection of selected cases. 

One must also feel gratitude to Mr. Wyman for his admirable ex- 
position (in the chapters on the powers, the duties, the membership, 
the organization and the theory of the administration) of the charac- 
teristics of the administrative system to which attention is primarily 
directed. Particularly to be noticed is the chapter on The Theory of 
Administration. Herein is set forth, in all its legal aspects, the theory 
of the centralized administrative system of the federal government. 
Attention is called to the necessity, in such a system, of recognizing 
that the superior officers may delegate the exercise of their powers 
to their subordinates. Court decisions, opinions of attorneys-general, 
decisions of heads of departments and circulars of instructions are all 
marshalled to show how, owing to the recognition of this principle, 
" centralism " as the author calls it, does its work. 

As a matter of practical government the performance of centralized ad- 
ministration seems prodigious. The secret of the success is system. 
System — in ihe subordination of officers inferior to superior; system — 
in the coordination of officers of the same grade for division of labor. 
The subordination is necessary, so that all may be overseen from step 
to step. The result in administration is the possibility of immediate 
action. Whatever any superior wishes done, he may command it done 
with definiteness by the most remote inferior. Matters of routine are 
done at the bottom; only where they involve extraordinary action are 
they referred to the top; and yet in each case the theory is preserved 
that all action proceeds from the top. The matters of routine are done 
by every officer of the same grade n coordination. The principle is 
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well understood that ten men properly coordinated upon lines of exact 
specialization or precise division can do the work of fifty acting as sep- 
arate individuals. The effectiveness of a centralized administration is 
therefore no untested theory; it is a demonstrated fact [p. 212]. 

Again he says: 

Where a superior officer has a discretionary power, any action by him in 
pursuance of that power may create a duty for his inferior officer of such 
nature as he may designate in his order. If by this process a superior 
officer lays an explicit command upon his inferior officer, the result is 
that the inferior officer is now under a ministerial duty which he must 
perform according to the tenor of the command. This in a simple case 
is the working out of administration. The usual processes of admin- 
istration are more complicated, because one such step is added to another 
such step. For example, the head of a department gives a general order 
to the chief of a bureau; the result is that it is the ministerial duty of the 
chief of bureau to act, but what action he shall take is within the dis- 
cretionary power allowed to him by this general order. He in turn gives 
a special order to the chief of some division; the same process recurs; 
it is the ministerial duty of the chief of division to act, but what orders 
he shall give are within his discretion. The last step is the designation 
by the chief of division of some special clerk to do some special act; 
here, at last, the duty is ministerial, the clerk must do that act. In 
brief, this is the process of administration; the continuous process of the 
action of a superior creating duties for an inferior [pp. 215, 216]. 

It is remarkable — and to be regretted — that in this admirable 
treatment of centralized administration space should be devoted to the 
state systems, except by way of contrast. For what is said (e.g., in 
chapters vii and viii, on The Organization of the Administration and 
The Theory of Administration) with regard to the state systems tends 
to convey the impression that the principles applicable to the federal 
system are applicable to the state systems. 

One of the greatest services rendered by this portion of the book is 
the extended treatment of the power of regulation possessed by 'the 
officers of the administration. It is said : 

These rules are made by the executive itself in the course of administra- 
tion to facilitate the enforcement of the law. In part these rules are 
written, then they are called regulations. In part they are unwritten, 
then they are called usages. The general result is a definiteness in usual 
administration. The situation that is found is this: When the law is 
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put upon the statute book it is not specific enough for administration. 
It requires further elucidation. This is the office of the legislation which 
is done by the administration. That is, the administration first of all 
puts the law in shape for convenient administration. The force of these 
regulations that thus accompany the statute is the legal problem. The 
general conception is that these regulations have the force which any 
governmental action has. This is usually summed up, in the ordinary 
decision, by the statement that these regulations have the force of law 
. . . The regulations, upon examination of the situation, will be found 
to be as multifarious as the statutes upon which they depend. These 
regulations represent the exercise of a very considerable power on the 
part of public officers in their relation with the public. And they serve 
a purpose in the administration not commonly appreciated. There are 
innumerable instances of these regulations. The regulations, directions, 
circulars, instructions, forms, promulgated by the executive department 
confront the citizen in all his dealings with the government. So far as 
these are all put forth in due course of administration the citizen must 
conform to them. This is the chief office, indeed, of the regulation — 
to reduce administration to a regular system for the ordinary case that 
arises in administration [pp. 285, 286]. 

It is shown further that 

with or without action of Congress regulations have the force of law when 
founded upon, first, the President's constitutional powers as commander- 
in-chief of the army, or, second, the administration of statutes by the 
President which had been enacted by Congress in reference to the mili- 
tary forces. All of these regulations have the same validity [p. 287]. 

A further basis for these regulations is found in the power of direc- 
tion which, because of the centralized character of the federal admin- 
istrative system, each head of a department possesses. Thus it is 
said : 

A regulation is an order, in that it is like any act done in administration. 
Wherever a superior gives an order to the inferior, the simplest form in 
administration is seen — the specific order. Whenever a superior with 
two inferiors gives to each the same order, the simplest form of the regu- 
lation is seen — the general order. After that, between a general order 
spoken for two and a general order printed for two thousand, no dis- 
tinction exists. The power to issue a regulation over all the officers in 
an office is a consequence of the power to issue any single order to any 
single officer; all this results from the theory of administration which 
gives the superior full direction over his inferiors in any way that may 
seem to him fit [p. 304]. 
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Attention is, of course, called to the rules that these regulations may 
not be contrary to law and that, if regulations not justified by the stat- 
ute are as a matter of fact issued by an administrative officer, the courts 
will refuse to enforce them. But no really satisfactory explanation is 
offered as to the reason why, under a constitution based upon the prin- 
ciple of the separation of powers, administrative regulations which 
have the force of law are regarded by the courts as constitutional. Mr. 
Wyman, following in this respect the courts, advances the theory that 
these regulations are not legislative: 

This regulation, it thus appears, is not legislation; it is administration. 
The authority for all regulation is to be found in the executive depart- 
ment itself. This is the part of the function of the administration to 
prescribe methods for the enforcement of the law. This is an inherent 
power, then, the employment of a method incidental to due administra- 
tion. Statutes are by necessity couched in general terms, but these gen- 
eral terms carry with them by necessity all powers requisite to accomplish 
their object. This is so whether the law that goes before indicates that 
regulation is to follow after or whether the law is silent as to regulation. 
Often a body of regulations is framed by the head of an executive de- 
partment upon no other basis than that the matter was given over to be 
administered under his direction. All of these regulations, if they are 
no more than administration, have the force of law [p. 291]. 

Such a theory may properly be held with regard to regulations issued 
in the exercise of the power of direction; affecting none but officers, 
and affecting these only when acting in their official capacity, but it is 
difficult to believe that regulations which determine the rights and 
duties of citizens or of officers when not acting in an official capacity 
are mere matters of administration. The only ground upon which 
such regulations can be justified, in a country whose constitution vests 
the legislative power in a legislature, is the same ground upon which 
is based the doctrine of the state law which recognizes that local cor- 
porations and officers may issue local ordinances when thereto author- 
ized by the legislature. That ground is that the doctrine of the sep- 
aration of powers must be interpreted in the light of our history. It 
follows then, in the case of the president and governor and other ex- 
ecutive officers, just as in the case of the local corporations, that if it 
was, at the time of the adoption of the constitution, the custom of the 
government to recognize such powers of regulation as vested in such 
authorities, the constitution must be construed as intending to permit 
these powers to be exercised in the future as they had been in the past. 
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Regret has already been expressed that a certain lack of political 
insight has made certain portions of the work before us unclear. Mr. 
Wyman's tendency is to regard the theories at the basis of our system 
of government, as they have been formulated by our courts, as abso- 
lute political principles of universal applicability. Thus it is said: 

That the state cannot be sued seems at first a technical result — that the 
law has tied its own hands and so has lost its supremacy. But does it 
not, upon consideration, seem an untechnical doctrine; for is it not brute 
force that dictates it rather than subtle logic? The state is sovereign 
not because it may be, but because it must be; the citizen is subject, not 
because it is law, but because it must be so. These things are not pos- 
sible in theory : to have a state without a sovereign or a sovereign without 
subjects. However complex the state, somewhere there must reside sov- 
ereignty; whatever the form of the government, all must be subjects of 
that sovereign, however free they may be. These things must be so, in 
fact, because they are based upon the power, somewhere, without which 
the whole system would be disintegrated. In last analysis there are 
reasons for the rule that the sovereign is irresponsible. Therefore, this 
is a rule without exceptions [p. 30]. . . . No proposition of administrative 
law is so undisputed as this, that the government is not liable for torts 
in the course of governmental action; and no rule of administrative jaw 
is so without exception as this. As a matter of theory it is impossible 
to conceive of the state as a private principal subject to the liabilities of 
the law of private agency; the truth is that this is another realm, this is 
a public principle, the law of public agency governs; and according to 
that public law it is as impossible for the state to authorize wrong-doing 
as it is inconceivable that the state should do wrong itself [p. 35]. 

Now while it may be the rule of law that the federal and state govern- 
ments may not be sued without their consent and that, when they 
consent to be sued, they never are liable for the tortious acts of their 
agents, it is still true even by our own law, as has been pointed out, 
that the municipal corporations, which are merely incorporated parts 
of the administration, may be sued not only in contract but for certain 
kinds of torts; while foreign systems of law, like those of France and 
Germany, permit great freedom of suit, both on contract and in tort, 
against the central government. 

Again Mr. Wyman, notwithstanding his in other respects accurate 
description of the position and operations of the federal government of 
the United States, has apparently transferred to the relations of that 
government ideas derived from a study of our general system of law 
concerning the control of the courts over the administration. One of 
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the points upon which he lays great emphasis, as has already been in- 
dicated, is that while the central administration, as representing the 
government, is irresponsible before the law, the administrative officers 
of that government are subject to a complete responsibility. At any 
rate, the responsibility of the officers of the federal government is not 
clearly distinguished from that of officers of the state governments. 

As a matter of fact, however, for one reason or another, probably 
because of the great influence of the executive departments on federal 
legislation, Congress has so limited the power of the United States 
courts to interfere with the action of the administrative officers of the 
federal government, even where such action is violative of private 
rights, that in many instances the individual who believes that his 
rights are violated by the officers of the federal government either has 
no remedy or can discover one only through the exercise of the greatest 
ingenuity. Thus, for example, the Judiciary Act does not confer gen- 
erally upon the courts of the United States the power to issue to ad- 
ministrative officers of the federal government the writs of mandamus 
or certiorari — writs by means of which the state courts are continu- 
ally exercising a control over the acts of state officers. The only 
United States court which has power to issue such writs, as a part of 
its original jurisdiction, to officers of the federal government, is the 
court of the District of Columbia, which has a territorial jurisdiction 
limited by the boundaries of the district. This omission in the Judi- 
ciary Act of itself tends to give to federal administrative officers an 
immunity from judicial control which, though not ordinarily appreci- 
ated, is of the greatest importance. The case of Ex parte Val- 
landigham (1 Wallace 243) shows what this omission has sometimes 
meant. In this case Vallandigham was sentenced to imprisonment 
during the war by a military commission. The privilege of the writ 
of habeas corpus had been suspended, and Vallandigham applied to 
the United States courts for a writ of certiorari, but this was denied 
on the ground of lack of jurisdiction, although there was no other 
adequate remedy. 

Again, Congress has sometimes vested in administrative officers a 
power of final determination, as in the acts forbidding the immigra- 
tion into the country of certain classes of aliens, and this grant of 
power has been upheld by the Supreme Court in a number of cases. 
Again, Congress has taken away from the individual his common 
law remedies against the action of federal administrative officers: e.g., 
it has taken from the courts of the United States the right to issue 
an injunction to restrain the collection of taxes and has at the same 
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time relieved tax officers from liability to be sued in tort. Congress 
has, it is true, in some instances replaced the common law reme- 
dies, of which it has deprived the individual, by special remedies, 
some of which have been administrative and some of which have 
been judicial. But the legislation of Congress has in some cases 
made it very difficult to find a remedy by means of which to test the 
validity of official action ; witness the method finally adopted to test 
the constitutionality of the recent income tax, where the courts were 
asked to issue an injunction on behalf of a stockholder to restrain a 
private corporation from paying the income tax, on the ground that 
such action would be a wasting of the resources of the corporation. 

When we add to the weakness of the judicial control over federal 
officers the right generally accorded to them to execute the law without 
resort to the courts, as for example, in the collection of taxes and claims 
against officers of the administration, which right has been held by the 
Supreme Court in more than one case to be constitutionally vested in 
the administration by Congress, we at once perceive that we are in 
the presence of an administrative system which, from the point of view 
of the irresponsibility of its officers to the law, is quite a different one 
from the system which we find in most of our states. 

This difference between the position of the federal officers and that 
of the state officer, with the resulting difference in the position of the 
federal and state systems of administration, our author does not seem 
to have appreciated; at any rate he has not brought it clearly before 
the reader. 

Owing to these fundamental defects in the work, namely the nar- 
rowness of the subject treated and the failure to bring out clearly the 
peculiar and distinctive characteristics of the system of administration 
on which the attention of the writer has been concentrated, it must 
be said that the book is hardly one that can be used with advantage 
by the student of administration, unless he has already made consid- 
erable study of the subject. But to one who has given the subject 
some attention, the book will be a valuable one, as supplying informa- 
tion on a subject on which very little has been easily accessible. 

Apparently, however, the book has not been written with the in- 
tention that it should be used as a text book for college or law-school 
classes. The appendix of forms for use in business with executive 
departments (such as the pension office, the accounting bureaus, the 
patent office, the land office and the offices having to do with the col- 
lection of the customs and internal revenue) would seem to indicate 
that the author's intention was to write a book for the legal profes- 
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sion. Indeed, he says, in his preface, that the appendix has been 
provided "that this book may be a manual for lawyers engaged in 
such matters." The fact that the appendix occupies at least two- 
fifths of the entire book would seem to show that it was the legal pro- 
fession that the author had particularly in mind when he wrote his 
book, although we are informed that "this book is based upon an 
occasional course of lectures delivered in the law school of Harvard 
University." Whether the book will satisfy the needs of that rather 
small class of the profession which is occupied in conducting relations 
with the executive departments can be determined only by one whose 
technical knowledge of that sort of business is large. 

Finally the hope may be expressed that some one may be induced 
to give to the whole subject of American administrative law the care- 
ful and thorough treatment which Mr. Wyman in his Administrative 
Law has given to the legal relations of the administrative officers of 
the federal government. 

Frank J. Goodnow. 



